HANDLING CABINS IN YOUR ESTATE PLAN: 

WHAT THE FOREST SERVICE WANTS YOU TO KNOW
James Sauser, Regional Special Use Coordinator

Land Uses & Recreation Residences, Region 6

Mary Clarke Ver Hoef, NFH Executive Director

WHAT IS THE CABIN: THE CONSEQUENCE OF NOT OWNING THE LAND…

· Cabin is personal property, not real property: it does not include the permit
· Permits allow the cabin to sit on its lot. They are not transferred: you or the new owner has to apply for a new one

· No deeds to transfer the cabin: bills of sale instead

· There is varying expertise among permit administrators when transferring to trusts

HOW A CABIN GETS TRANSFERRED

Transfers during the owner’s lifetime

· By sale; new permit in name of new owner

· By gift; new permit in name of  new owner

· By transfer to living trust: new permit in name of trustee of trust

Transfers after the owner’s death

· By will (testate succession): probate required and new permit for probate administrator, then new permit for person who inherits

· No will (intestate succession); probate required and new permit for probate administrator, then new permit for person who inherits

· Joint tenancy with right of survivorship: maybe probate required, no new permit issued as the survivor is still on the permit.
· Through living trust’s provisions for after death: no probate.  It is not the intent or desire of the Forest Service for a permit to a Trustee to continue past the death of all the original Trustors. Upon the death of the last Trustor, the permit must be vested in an individual, husband and wife, or in the name of a Trustee of a new trust within one year.    

· – Should consider an asset in addition, that will fund expenses, such as a mutual fund account)
DOCUMENTS TO TAKE TO ATTORNEY TO PERFORM ESTATE PLANNING:

· Permit

· Tax bill for cabin

· Existing estate planning documents (wills, previous trusts)

· The Forest Service documents attached to this outline!

· Optional: the number 1-800-669-9971 if your attorney has a problem…
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REMEMBER TO CHECK BACK ON THE RECOMMENDED LANGUAGE AS THE FOREST SERVICE IS WORKING ON THIS ISSUE

ISSUES THAT CAN ARISE:

· How will a trust fund the expenses of the cabin?

· If a non-cabin type trustee is appointed, will he/she interpret the law such that a non-income producing property must be sold? (language to add in the trust to prevent this)

· Think about how the beneficiaries of the trust will share the cabin and its upkeep. Should you designate only one person to be responsible, and who? FS contact requires a single person. How about an operation and maintenance agreement, even if separate from the trust, but among the users of the cabin? 
· Permits, by regulation, cannot be held by a commercial enterprise. What happens when a trust has as a provision a bank as a back-up trustee.
CONTACT NUMBERS

Mary Clarke Ver Hoef, Executive Director
National Forest Homeowners

5150 Fair Oaks Blvd. Ste 101/315
Carmichael CA 95608

Phone: 1-800-669-9971
nfh100@yahoo.com
James Sauser, Regional Special Use Coordinator, Region 6

PO Box 3623
Portland OR 97208-3623

Phone: 503-808-2458
jsauser@fs.fed.us
Also check out: nationalforesthomeowners.org
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SAMPLE PERMIT AMENDMENT FOR USE BY THE FOREST SERVICE:

	AMENDMENT
FOR
SPECIAL-USE  AUTHORIZATION
 
	Holder No.


	Type Site

123
	Authority

712

	
	
	
	

	
	Issue Date


	Expir.  Date


	Region



	
	Forest

16
	District


	State/County

06/

	This amendment is attached to and made a part of the Term  special use authorization for maintaining a recreation residence for personal recreation issued to               on               for                          which is hereby amended as follows: 

1) This permit is being issued to the              living trust. The representative of this living trust is                   who shall be considered the holder of this term permit. The holder shall advise the Forest Service of the individual (s) who is (are) the principal occupant (s) of the recreation residence, if other than the holder, whom the Forest Service shall contact regarding the recreation residence. The permanent address of the above designated individual (s) shall be provided to the Forest Service. The holder shall update the identification and address of the individual (s) as circumstances require. The holder warrants that  the living trust  is authorized to hold this permit to maintain a recreation residence on National Forest System lands. 

2) Except as provided below, the Forest Service shall administer the permit in accordance with the terms of 36 CFR Parts 251 and 261 and applicable sections of the Forest Service Manual in the same manner as it would administer a permit held by an individual. The grantor, trustee, representative, and beneficiaries of the trust are jointly and severally liable compliance with the terms of this permit and for any damage to National Forest System (NFS) resources of any kind caused by the presence of the recreation residence on NFS land, or by their personal conduct. In case of conflict between the terms of this permit and the terms of any document or State law creating or otherwise relating to the trust, the permit terms shall control. 

It is understood that this amendment shall not operate to alter nor amend said permit in any other respect than is herein specified and shall not in any way constitute a waiver of any other part, provision, or condition of said permit, and every such part, provision, or condition of said permit shall apply equally to this amendment. 

This Amendment is accepted subject to the conditions set forth herein, and to conditions ----- to

----- attached hereto and made a part of this Amendment.
Holder: _______________________                 Authorized Officer: _____________________ _____

Holder: _______________________                 Title:  District Ranger_________________________

Date:    __________    (mm/dd/yyyy)                  Date:   ____________________________________
According to the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it displays a valid OMB control number.  The valid OMB control number for this information collection is 0596-0082.  

	This information is needed by the Forest Service to evaluate requests to use National Forest System lands and manage those lands to protect natural resources, administer the use, and ensure public health and safety.  This information is required to obtain or retain a benefit.  The authority for that requirement is provided by the Organic Act of 1897 and the Federal Land Policy and Management Act of 1976, which authorize the Secretary of Agriculture to promulgate rules and regulations for authorizing and managing National Forest System lands.  These statutes, along with the Term Permit Act, National Forest Ski Area Permit Act, Granger-Thye Act, Mineral Leasing Act, Alaska Term Permit Act, Act of September 3, 1954, Wilderness Act, National Forest Roads and Trails Act, Act of November 16, 1973, Archeological Resources Protection Act, and Alaska National Interest Lands Conservation Act, authorize the Secretary of Agriculture to issue authorizations for the use and occupancy of National Forest System lands.  The Secretary of Agriculture's regulations at 36 CFR Part 251, Subpart B, establish procedures for issuing those authorizations. 

The Privacy Act of 1974 (5 U.S.C. 552a) and the Freedom of Information Act (5 U.S.C. 552) govern the confidentiality to be provided for information received by the Forest Service.  

Public reporting burden for this collection of information, if requested, is estimated to average 1 hour per response for annual financial information; average 1 hour per response to prepare or update operation and/or maintenance plan; average 1 hour per response for inspection reports; and an average of 1 hour for each request that may include such things as reports, logs, facility and user information, sublease information, and other similar miscellaneous information requests.  This includes the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.   OMB # 0596-0082


 (User note:  This is an example of a single asset trust that the Forest Service may accept if not modified.  It is not intended to be a template to anyone or intended for use by any parties without the review of their own legal counsel.  The Forest Service will not assume any liability for use of this example in any form.)

Revocable Trust

This Trust Agreement is entered into this ___ day of __________, 200__, between _________________________________ as the Trustors, and _________________ as the Trustees.  This Trust shall be known as the _______________ [Trustor name] Recreation Residence Trust.  This trust is established solely for the non-commercial personal benefit of the Trustors.

1.
Trustors are currently the special use permit holders of a Special Use Permit issued by the United States Department of Agriculture Forest Service for a recreation residence, tract________, lot  ______, Ranger District____________________,  in the ___________________ National Forest.  

2.
Trustors are the owner of the recreation residence located thereon and hereby transfer and deliver to the Trustees the recreation residence.  Trustee shall manage the recreation residence in accordance with the terms of the Special Use Permit, and regulations of the Forest Service.  Trustee shall ensure that unauthorized commercial activity or use of any form, whether or not a net profit is obtained, is prohibited.  Additional assets may be conveyed to the trust at any time by Trustors or any other person by will, deed, or otherwise.  Such property when received and accepted by the Trustees shall become part of the trust estate and be subject to the terms and provisions of this Agreement and any and all such additional assets shall be used or accumulated or held for the payments of fees, assessments, maintenance, repairs, improvements etc. relating to the continued occupancy or use of the recreation residence.  

3.
The Trustee shall maintain the recreation residence for the recreational use and enjoyment of Trustors.  At such time when Trustors cease to seasonally occupy or use the recreation residence, Trustee shall select a qualified individual or husband and wife beneficiary to be the successor-users of the recreation residence until the death of the Trustor(s) and shall notify the Forest Service in writing of the new qualified user.

4.
Within one year following the death of the Trustor, or second Trustor if there are two, and provided this trust has not been revoked, this trust shall terminate and the recreation residence shall be distributed out of trust to the qualified individual or husband and wife beneficiary designated in paragraph 6 below, or sold to a third party.  The remainder of the trust estate, if any, shall be managed as provided in paragraph 6 below.

5.
This trust may be revoked by the Trustors by an instrument in writing signed by the Trustors and delivered to the Trustee(s).  This trust may be amended only as to paragraph 6 below, concerning the disposition of the trust.

6.
Upon the death of the Trustor, or second Trustor if there are two, the recreation residence shall be distributed to _____________________________________________.

The remainder of the trust assets, if any, shall be administered as follows: __________________________________________________________________

7.
Trustors grant to Trustee(s) discretion and complete power to administer the Trust estate as fiduciary.  In addition to those powers now or subsequently conferred by law, the grant of such power is circumscribed only by the stated purposes of this trust and the conditions under which the Federal government has granted the permit to use the subject recreational residence.  The common law and statutory powers of trustees shall be those provided by law in the state where the recreation residence is located.  [some states will need express statement that the trustee can retain non-income producing/depreciating assets.]

8.
Any Trustee shall have the right to renounce his or her duties and to resign the trusteeship at any time.  Such resignation shall be in writing and filed with the Trustor, any co-trustee and all beneficiaries then entitled to distribution in paragraph 6 and to successor trustees.  The resignation shall be effective 30 days after such written notice has been personally delivered or mailed by United States mail, return receipt requested, to such person or persons entitled thereto.  If a trustee resigns, or if for any reason a trustee becomes unwilling or unable to act, then _____________________________

_______________________________________________ [insert successor trustee(s). 

9. Notification of the Forest Service is required if there are any changes to trust, the status of the trust, trust property, any change in the status of the trustee, or any change in the beneficiaries.

FS CONCERNS ABOUT LANGUAGE FOR THE TRUST:
	[image: image1.png]



	United States

Department of

Agriculture
	Forest

Service
	Washington Office
	14th & Independence SW

P.O. Box 96090

Washington, DC   20090-6090

	File Code:
	2700
	Date:
	  May 22, 2002

	Route To:
	 

	Subject:
	Living Trust as Holders of Special Use Authorization

	To:
	Regional Foresters


This letter supersedes Tom Thompson’s letter dated April 4, 2002, on this subject.

The issue of whether a living trust can be the holder of a special use authorization has been raised recently.  These inquiries have focused on small, family owned, recreation-based businesses, such as outfitter/guides and resorts.  As Federal tax and probate laws continues to change, this question will likely be asked more frequently.  

In a March 7, 1995, letter to the Regional Foresters this office stated that, for recreation residences, authorizations could be issued to a living trust subject to certain conditions.  This remains in place as written.

For other special uses (which include primarily commercial uses), it will continue to be the Forest Service’s position not to allow special use authorizations to be held by a living trust.  

While issuance of a permit to a living trust has certain tax, estate planning, and probate advantages for the trustee (in this case, most likely the person or entity operating the business governed by the permit), issuance of a permit to a living trust poses several countervailing problems for the Federal government.  Some of which are stated below.

All trusts are complex and individually unique.  The Forest Service and the Office of the General Counsel would need to review the trust documents to ensure that a valid trust was established, that the trustee had the power to enter into a permit that would bind the trust, and that the terms of the trust are not inconsistent with the terms of the permit.  Unless the trust documents made the trustee individually responsible and/or unless the permit provides that if the trustee changes, the permit terminates, it would be harder for the agency to administer a permit held by a living trust because it would be more difficult to track and control selection of the person responsible for the permit.  The persons or entity that creates the trust (the settlor) could select a corporation as trustee or the settlor could revoke the trust and select another trustee who might not be liable for the permit entered into by the previous trustee.  Finally, every state has different trust laws, which would prevent complete standardization of the process and its review.
For these reasons, the Forest Service will not issue special use authorizations in the name of a living trust, except for recreation residences.

Should you have any questions, please direct them to the Lands or Recreation Special Uses program managers.

/s/ David G. Holland

DAVID G. HOLLAND

Director, Recreation, Heritage,

    and Wilderness Resources

EARLIER LETTERS:
United States       Forest           Washington      14th & Independence SW
Department of       Service          Office          P.O. Box 96090
Agriculture                                          Washington, DC 20090-6090
File Code:  2720                              Date:  March 7, 1995

Route To :  

  Subject:  Recreation Residence Term Permits

       To:  Regional Foresters

Recreation residence permit holders frequently ask that the term permit be issued to, or transferred to, a living trust rather than a named individual.  The living trust may also be referred to as a family trust.  We have prohibited this practice on the basis that the permit must name a specific individual as holder who is responsible for matters relating to permit administration (FSM 2721.23a).  A trust typically does not name this individual.  

We have reconsidered our special use authorization policy and concluded that recreation residence permits can be held by a living trust.  However, an individual must be named as the trust representative and holder of the term permit.  This individual would agree to act in behalf of the trust and to be responsible for the conditions imposed on the trust under the term permit's provisions.  This can be a person specifically named in the trust as having the responsibility of the recreation residence.  Our concern about identifying a specific individual to be responsible for the recreation residence, and the principal contact for the Forest Service, is thus addressed by requiring the trust's representative to be the holder of the permit.  

Appropriate clauses to add to Section XI when preparing the recreation residence term permit (FS-2700-5a) for a trust are shown in the enclosure.  These clauses may also be added to a current permit by amendment.  The holder identification on page 1 of the term permit must contain the phrase "as representative of the XYZ Living Trust."  We caution that this modification of policy is designed to allow trusts established solely for non-commercial, personal benefit to hold term permits for recreation residences.

This direction should be implemented immediately.  Appropriate clarifying amendments to FSM 2721.23a have been initiated.

/s/

Sterling J. Wilcox, for 

JACK WARD THOMAS

Chief

Enclosure

R6 X13 - Recreation Residence Term Permit Clauses For Living Trusts
1.  This permit is being issued to the     (Name)       living trust.  The representative of this living trust is   (Name)       who shall be considered the holder of this term permit.  The holder shall advise the Forest Service of the individual(s) who is (are) the principal occupant(s) of the recreation residence, if other than the holder, whom the Forest Service shall contact regarding the recreation residence.  The permanent address of the above designated individual(s) shall be provided to the Forest Service.  The holder shall update the identification and address of the individual(s) as circumstances require.  The holder warrants that the living trust is authorized to hold this permit to maintain a recreation residence on National Forest System lands.

2.  Except as provided below, the Forest Service shall administer the permit in accordance with the terms of 36 CFR Parts 251 and 261 and applicable sections of the Forest Service Manual in the same manner as it would administer a permit held by an individual.  The grantor, trustee, representative, and beneficiaries of the trust are jointly and severally liable compliance with the terms of this permit and for any damage to National Forest System (NFS) resources of any kind caused by the presence of the recreation residence on NFS land, or by their personal conduct.  In case of conflict between the terms of this permit and the terms of any document or State law creating or otherwise relating to the trust, the permit terms shall control. 

THE OFFICE OF GENERAL COUNSEL WEIGHS IN:
United States Department of Agriculture

Office of Genera Counsel



Pacific Region - Portland Office
Telephone:                


1220 S.W. Third Avenue, Room 1734
Facsimile:   503-326-3807


Portland, Oregon 97204-2825
E-Mail:       

17 June 2004

RE:  Special Use Permit

Dear Mr. X:

This letter is in response to your letter to the United States Department of Agriculture Forest Service dated March 18, 2003, to your continued objections to providing more than the Oregon statutory trust certification and to our conversation this morning.  As we discussed, the federal government is not automatically constrained by state law, and the “standard” certification simply does not contain enough information.  That is why the entire trust document was requested.  However, even following state law, the Oregon statute provides that a person can require additional information to be contained in a certification.  I indicated to you that it may be sufficient to provide a certification that contained substantially all the following additional information:


1.
That the Trustor was the holder of a special use permit issued by the United States Department of Agriculture Forest Service for ____________________ [insert the legal description of the summer home] in the ________________ [insert name] National Forest.  


2.
That the Trustor was the owner of the recreational residence located thereon and has transferred the property into this Trust.


3.
That ______________________________ [insert actual person’s name, cannot be “trustee”] has been appointed to be the trust representative and to apply for and hold a term special use permit for this property.  That the terms of the trust require this person to act in behalf of the trust and to be responsible for the conditions imposed on the trust under the term permit’s provisions.


4.
That at such a time as the person identified in #3 above is unwilling or unable to be the trust representative and holder, the Trustee is authorized and required to appoint a new trust representative and holder who shall apply to the United States Department of Agriculture Forest Service to be the holder of a new special use permit for the remaining term.

I also explained to you that if a special use permit is issued to a holder in behalf of a living trust, two additional clauses will be added.  You requested a copy of those clauses, and I have attached a copy for your information. 

My aim in outlining the above is to assist you in your application process, so that you are more likely to have an application that will be approved.  (See e.g. 36 CFR 251.54(e)(3).)  You and your clients are never required to supply any information to the Forest Service, but because the information is sought to assist the Forest Service in determining whether the application, in their discretion, complies with applicable laws and regulations, a failure to provide the information increases the likelihood that your application for a special use permit will not be approved.   In our conversation, I tried explain the Forest Service policy with regard to special use permits 
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for recreation residences.  I enclose the guidance documents I mentioned.  I understand the regional office has already provided you by e-mail with documents from the Forest Service Manual and with sections from the Code of Federal Regulations for your use and reference.  As you can see, and determine for yourself, the additional information listed above is a practical distillation of these documents, which in turn provide general guidance for determining compliance with the regulations you were provided.  

However, you apparently have additional, different objections that I cannot address.  You indicated that neither you nor your clients could be expected to simply accept and follow ‘a government policy’ without deciding for yourselves whether or not you personally agree with the reasoning behind a policy.  That appears to be an objection more appropriately addressed at a political level.  I can only note that the enabling statute provides the Secretary of Agriculture with broad discretion to regulate occupancy of the national forests, as do the regulations you were provided.  The other documents you were provided describe general parameters which assist the forests in evaluating an application’s compliance with the laws and regulations and in making each individual, discretionary, special use permit determination. Your clients have no entitlement to a special use permit simply because they own the personal property (residence) located on the government’s land and they are subject to the criteria in the regulations.1   

Please let me know if this does not answer your answerable questions.

Sincerely,

cc:
USFS R6 (Sauser)


Fremont NF(Moser)

MES/ljs:
	1 The information requested addresses parameters in the regulations, for example, 36 C.F.R. §251.54(e)(1)(iv) and 36 C.F.R. §251.54 (e)(5)(v).















































